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Introduction	and	Summary	

Cultivate	Counseling	is	a	Limited	Liability	Corporation	(LLC),	ID	# 001166244,	operating	in	a	
residentially	zoned	area	of	Bolton.		It	is	not	licensed	by	the	state	as	a	mental	health	facility.		The	
property	owners,	the	Maderas,	residents	of	Tewksbury,	purchased	401	Main	Street	on	
September	6,	2016.		Debra	Madera	owns	5%	of	Cultivate	Counseling	LLC.		The	managers	of	
Cultivate	Counseling,	the	Lapins,	each	own	half	of	the	remaining	95%.		They	reside	in	Littleton.		

Two	uses	are	set	out	for	the	property:	1)	Cultivate	Counseling	that	provides	outpatient	
counseling,	and	2)	John	Sawyer’s	Mill	that	provides	inpatient	substance	abuse	counseling.		We	
believe	that	John	Sawyer’s	Mill	is	legally	organized	under	Cultivate	Counseling	LLC.		Agricultural	
elements	are	used	in	its	outpatient	counseling.			

Upon	purchasing	the	property,	work	immediately	began	to	prepare	it	for	business	use.		The	
house	and	barn	were	renovated	for	the	needs	of	the	business.		Trees	were	cut	in	the	wetlands	
buffer	for	a	horse	paddock	with	no	shelter	for	the	horses.		Two	commercial	trailers	appeared	on	
the	property	less	than	100	feet	from	the	property	line	on	Burnham	Road,	a	town-designated	
scenic	road,	without	benefit	of	a	permit.		Codes	Officer	issued	a	cease	and	desist	order.			

Town	Counsel	on	November	8,	2016	issued	his	advice	to	the	Town	that	the	businesses	at	401	
Main	Street	had	certain	legal	protections	based	upon	the	agricultural	use.		We	disagree	with	
aspects	of	Counsel’s	legal	findings	and	reasoning	especially	where	no	case	law	exists.	

Our	appeal	to	the	permit	BP-2016-0166	is	based	on	several	points,	one	process	oriented,	three	
regarding	the	legitimate	application	of	relevant	zoning	laws.		While	the	permit	has	prompted	
this	appeal,	we	feel	very	strongly	that	the	Town	should	have	investigated	the	legal	standing	of	
Cultivate	Counseling	LLC	to	operate	its	businesses	in	a	residential	zone	when	it	learned	the	
intended	use	a	month	or	more	prior	to	the	property’s	purchase.		(Appendix	G)	

The	Town	has	a	right	and	a	responsibility	to	apply	its	zoning	laws.		If	the	town	does	not	assert	
its	right	to	apply	its	non-discriminatory	zoning	laws,	the	precedent	that	will	be	set	could	
effectively	modify	or	void	areas	of	those	laws	for	future	enforcement	actions.		The	ramifications	
for	this	case	extend	far	beyond	the	Bolton	Pan	to	the	Town’s	population	as	a	whole.		We	feel	a	
cease	and	desist	order	is	warranted.	

Specific	areas	for	our	appeal	follow	in	four	areas.:	

• Ascertaining	Full	and	Complete	Information	Before	Rendering	Judgment	

• Applicability	of	Town	Zoning	Bylaws	in	Regards	to	Congregate	Living	

• Applicability	of	Town	Zoning	Bylaws	in	Regards	to	Businesses	Accessory	to	a	Primary	
Residence	

• Applicability	of	Town	Zoning	Bylaws	in	Regards	to	Agriculture/Business	Accessory	

We	ask	that	the	future	hearing	be	recorded	and	also	that	we	be	able	to	record	it.			 	
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Ascertaining	Full	and	Complete	Information	Before	Rendering	Judgment	

Town	Counsel	in	his	written	statements	(Appendices	C	and	D)	repeatedly	remarks	that	his	
decision	was	based	upon	information	provided	to	him	by	Cultivate	Counseling	LLC,	and	that	his	
opinion	might	change	if	he	learns	new	information.		He	never	specifies	fully	what	information	
might	lead	him	to	change	his	opinion.			

Time	is	of	the	essence	here	since	the	business	becomes	more	entrenched	each	day.		Given	the	
dramatic	impact	this	business	will	have	upon	town	zoning	precedents	and	the	Bolton	Pan	
neighborhood,	we	feel	strongly	that	relevant	facts	should	be	identified	and	verified	by	the	
Town	before	this	business	continues	its	oprations.		The	Town	should	not	accept	information	as	
fact	by	those	associated	with	the	business	who	clearly	have	a	vested	interest.			

Additionally,	some	of	Town	Counsel’s	comments	were	imprecise.		His	statement	of	3	November	
noted:		

Further,	courts	have	held	that	uses	accessory	or	incidental	to	a	principal	agricultural	use	
benefit	from	the	agricultural	exemption,	including	offices	connected	to	a	farm	which	are	
necessary	for	the	agricultural	operation.	
	
I	have	not	identified	any	cases	where	outpatient	treatment/counselling	qualifies	as	
accessory	to	an	agricultural	use.	However,	if	this	component	of	the	proposed	use	is	so	
intertwined	with	farming	activities	that	it	is	indistinguishable	from	agriculture,	then	I	
believe	the	overall	proposed	use	qualifies	as	an	agricultural	use.	(emphasis	added)	

What	specifically	are	those	court	rulings	regarding	accessory	use?	Below	we	will	point	out	the	
impact	of	the	above	statement	if	true:	our	town	bylaws	regarding	business	operations	
accessory	to	agriculture	will	be	seriously	compromised	as	well	as	our	zoning	laws	regarding	
businesses	in	residential	zones	that	are	not	home	occupations.		

Many	of	the	44	signatories	of	this	appeal	have	been	residents	of	the	town	for	30,	40,	50	and	
even	60	years.		Even	absent	the	legal	arguments	put	forth	below,	we	feel	the	Town	deserves	a	
more	in-depth	legal	review	of	the	zoning	challenges	presented	by	Cultivate	Counseling	LLC	
given	the	immense	impact	that	the	decision	will	have	not	just	on	our	neighborhood	but	also	on	
the	Town	as	a	whole.			

	
Applicability	of	Town	Zoning	Bylaws	in	Regards	to	Congregate	Living	

The	John	Sawyer’s	Mill	business	is	an	inpatient	group	home	for	those	with	substance	abuse	
problems.		That	statement	is	based	upon	public	statements	by	the	owners.		As	the	facility	is	not	
licensed	by	the	state,	the	status	of	their	clients	as	a	protected	class	has	not	been	established	by	
a	state	agency.			
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Bolton’s	Schedule	of	Permitted	Used	(Section	250-12)	does	not	allow	for	congregate	living	
homes	in	a	residential	zone.	In	his	commentary	on	14	October,	Town	Counsel	dismissed	the	
applicability	of	our	town	zoning	for	the	congregate	living:		

I	believe	the	proposed	congregate	living/treatment	use	is	governed	and	protected	by	
the	Fair	Housing	Act,	the	Americans	with	Disabilities	Act,	and	potentially	the	federal	
Rehabilitation	Act.	(emphasis	added)	

We	believe	our	town	zoning	is	fully	applicable	and	we	cite	relevant	law.		MGL	40a	Sec.	3	states:	

Notwithstanding	any	general	or	special	law	to	the	contrary,	local	land	use	and	health	
and	safety	laws,	regulations,	practices,	ordinances,	by-laws	and	decisions	of	a	city	or	
town	shall	not	discriminate	against	a	disabled	person.	Imposition	of	health	and	safety	
laws	or	land-use	requirements	on	congregate	living	arrangements	among	non-related	
persons	with	disabilities	that	are	not	imposed	on	families	and	groups	of	similar	size	or	
other	unrelated	persons	shall	constitute	discrimination.1	(emphasis	added)	

Also,	the	US	Department	of	Justice’s	website	concurs	with	the	position	of	above	state	law.		We	
have	put	that	text	in	Appendix	A	so	that	it	can	be	read	in	full.		Simply	put,	zoning	laws	can	be	
applied	to	group	homes	for	disabled	if	those	laws	are	applied	to	all	group	homes.		
Discrimination	would	be	present	only	if	laws	specifically	target	the	disabled.	

Further,	our	research	has	disclosed	a	November	15,	2016,	decision	from	the	U.S.	District	Court	
in	Maine	that	examined	the	same	body	of	law	as	Town	Counsel.		The	ruling	shows	that	a	town	
ordinance	is	"legal"	if	it	applies	equally	to	all	persons	and	does	not	single	out	any	disabled	
group	for	special	restrictions.2			The	city	of	Bangor	wrote	ordinances	specifically	to	restrict	
methadone	clinics.			

In	that	case,	at	page	19,	Judge	John	Woodcock	states:			

Although	the	First	Circuit	[which	includes	Massachusetts]	has	not	directly	addressed	this	
issue,	the	Third,	Sixth,	and	Ninth	Circuits	have	held	that	“a	law	that	singles	out	
methadone	clinics	for	special	treatment	for	different	zoning	procedures	is	facially	
discriminatory	under	the	ADA	[Americans	with	Disability	Act]	and	the	Rehabilitation	
Act.”	

He	then	goes	on	to	cite	three	Federal	Circuit	Court	decisions	and	two	Pennsylvania	state	court	
decisions	that	support	his	statement.	

The	court	reasoned	that	zoning	and	regulatory	decisions	are	a	normal	function	of	a	government	
entity;	at	issue	is	whether	the	decisions	target	protected	groups.		Judge	Woodcock	stated	that	
the	city	could	amend	"the	ordinance	to	cure	its	flaws”	by	applying	“non-discriminatory	criteria.”		
In	contrast	to	Bangor.	our	zoning	ordinances	contain	no	discriminatory	criteria.		The	rules	
																																																								
1	Source:	https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVII/Chapter40a/Section3	
2	The	case	is	not	yet	available	online.	A	copy	can	be	provided	on	request.	



November 27, 2016 Page 4 of 33	

applied	equally	do	not	allow	for	congregated	living	in	residential	zones.		That	would	meet	
requirements	of	Judge	Woodcock’s	ruling.	

In	another	section,	we	address	the	agricultural	exemptions,	but	we	note	here	that	John	
Sawyer’s	Mill	does	not	have	a	required	agricultural	component	to	its	counseling.		We	cite	
website	copy	in	Appendix	B	as	evidence	of	this.		Thus,	the	inpatient	group	home	counseling	
business	would	not	benefit	from	any	agricultural	exemption	should	one	exist.		That	website	
copy	will	likely	be	changed.		We	feel	original	documents	are	most	relevant	to	discern	actual	
practice.		

Let	us	understand	the	consequences	of	this	decision.		If	this	congregate	living	business	is	
allowed	to	continue	not	grounded	in	law,	it	would	effectively	remove	the	restriction	on	
congregated	living	quarters	in	a	residentially	zoned	area.		A	dangerous	precedent	would	be	
established	for	future	application	of	this	zoning	law,	for	example,	to	a	lodging	home	marketed	
through	Airbnb	or	HomeAway.	

We	believe	we	have	cited	relevant	law	and	legal	ruling	to	assert	the	applicability	of	our	town	
restriction	on	congregate	living	in	residential	zoned	areas.		The	Town	can	and	should	apply	its	
zoning	laws	in	an	even	and	non-discriminatory	manner.	Given	the	potential	impact,	we	feel	a	
cease	and	desist	order	is	warranted	or	at	minimum	a	deeper	legal	review.			

	

Applicability	of	Town	Zoning	Bylaws	in	Regards	to	Businesses	Accessory	to	a	Primary	
Residence	

Our	zoning	laws	in	the	Schedule	of	Permitted	Used	(Section	250-12)	do	not	allow	for	businesses	
in	residential	zones	except	as	accessory	businesses	(Section	250-21).		Cultivate	Counseling	LLC	is	
not	a	business	accessory	to	a	primary	residence.		To	be	classified	as	an	accessory	home	
occupation	requires:		

(1)	The	profession	or	home	occupation	is	conducted	by	a	resident	of	the	premises.	

(2)	The	use	is	clearly	incidental	to	and	secondary	to	the	use	of	the	premises	for	
residential	purposes	and	the	external	character	of	the	premises	is	that	of	a	one-family	
residence.	

(3)	Not	more	than	two	persons	other	than	the	residents	of	the	dwelling	and	not	more	
than	a	total	of	four	are	employed	at	any	one	time	on	the	premises	in	the	home	
occupation.	

None	of	these	exist	at	401	Main	Street.			

(1)	The	owners	of	the	property	(Maderas)	do	not	live	at	401	Main	Street,	despite	the	
fact	that	they	took	out	a	residential	mortgage	coupled	with	a	homestead	declaration,	
affirming	that	they	do	(filings	with	Registrar	of	Deeds	for	Northern	Middlesex).		Evidence	
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of	their	legal	residence	in	Tewksbury	was	provided	to	the	Town	in	the	building	permit	
application	(Appendix	E).		The	managers	of	the	business	(Lapins)	also	do	not	live	at	401	
Main	Street,	but	rather	in	Littleton.		No	one	from	401	Main	Street	voted	in	this	year’s	
election	in	Bolton.	

Thus,	there	is	no	“residential	use”	–	as	in	a	resident	of	the	town	of	Bolton	–	as	Town	
Counsel	appears	to	believe	in	his	statement	on	3	November	discussing	the	impact	of	
“residential	use”	upon	his	conclusions.		We	do	not	believe	that	Town	Counsel	was	
properly	apprised	that	no	one	was	a	resident	of	the	property	and	thus	he	did	not	even	
address	this	zoning	requirement.			

(2)	Even	if	the	owners	or	managers	moved	into	the	property,	the	accessory	use	would	
clearly	not	be	incidental	to	and	secondary	to	a	residential	purpose.		Further,	the	
“external	character”	of	the	trailers	that	are	supposedly	used	for	agricultural	processing	
and	the	large	number	of	cars	present	is	definitely	not	residential.		They	have	a	staff	of	9	
and	expect	12	outpatient	counseling	sessions	per	day	and	5	inpatient	guests.	

(3)	Even	if	the	owners	or	managers	moved	into	the	property,	the	staff	level	(9)	as	
evidenced	on	their	websites	well	exceeds	four.			

The	fact	that	this	is	a	business	and	not	a	residence	or	primarily	an	agricultural	enterprise	is	
demonstrated	by	several	documents	from	Cultivate.		First,	Cultivate	Counseling	presents	itself	
as	a	counseling	business	primarily,	as	evidenced	by	its	website	copy	(see	Appendix	B).		In	their	
Form	of	Intent	(Appendix	E-2)	for	the	building	permit	application,	the	intended	use	is	stated	as:		

Provide	mental	health	counseling	services	to	teens	and	adults.	

A	counseling	business,	not	a	primary	residence	or	agriculture,	is	the	intended	use.			

Second,	in	that	permit	filing	where	asked	for	“Name	of	Owner,”	Mr.	Lapin	refers	to	himself	as	
the	owner.		He	is	the	owner	–	of	the	business	–	not	of	the	property.			

Third,	the	primacy	of	the	counseling	business	is	shown	by	copy	on	the	Cultivate	website	
(Appendix	B):	

As	much	as	we	believe	in	the	farm	based	approach,	we	also	recognize	that	sometimes	it	
is	more	appropriate	to	process	inside	one	of	our	private	offices.	

For	the	John	Sawyer’s	Mill	congregate	home,	they	also	state	that	the	agriculture	elements	are	
not	required,	but	that	guests	are	“invited”	and	“encouraged.”	

Fourth,	we	understand	that	Cultivate	may	be	applying	to	be	licensed	by	the	state	as	a	mental	
health	delivery	facility,	not	as	an	agricultural	entity.		We	understand	that	the	license	is	
necessary	to	accept	insurance	payments,	including	government	insurance.		Farmers	don’t	
generate	agricultural	revenue	through	insurance.			
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Finally,	in	the	home	improvement	contractor	law	supplement	to	permit	application	(Appendix	
E-7),	a	section	asks	why	registration	is	not	required.		“Other”	was	checked	with	“Industrial”	
written	in	as	the	reason.		This	means	a	building	permit	was	issued	for	a	small-scale	industrial	
processing	plant	(see	language	used	in	Appendix	F	also)	that	uses	unpaid	workers.		This	
stretches	the	definition	of	agriculture.		A	textile	mill	is	not	agricultural	even	though	it	works	
with	an	agricultural	raw	material,	cotton.		At	some	point	in	the	value-added	processing	steps,	
the	nature	of	the	process	transitions	from	agricultural	to	industrial,	and	that	is	what	will	be	
happening	in	the	“factory”	on	site.	

Despite	the	evidence	just	cited,	Town	Counsel	seems	to	argue	that	the	primary	purpose	of	this	
residential	property	may	not	be	either	residential,	business,	or	industrial,	but	rather	agricultural	
and	thus	subject	to	exemptions	that	a	non-accessory	business	would	not.			

Further,	courts	have	held	that	uses	accessory	or	incidental	to	a	principal	agricultural	use	
benefit	from	the	agricultural	exemption,	including	offices	connected	to	a	farm	which	are	
necessary	for	the	agricultural	operation.	

The	offices	that	a	farm	might	use	are	for	administrative	uses.		Such	“back	office”	functions	are	
necessary	for	any	organization,	whether	profit	or	not-for-profit.		Some	of	the	“offices”	
discussed	here	in	the	Cultivate	context	will	be	administrative,	but	others	are	places	where	a	
value-added	service	delivery	–	the	counseling	events	–	is	conducted.		Any	exemption	
anticipated	by	Town	Counsel	may	not	flow	through	to	these	offices.	

MGL	40a	Sec.	3	states	that	restrictions	are	not	allowed	where	the	“primary	purpose”	is	
agricultural,	but	does	the	property	have	such	a	primary	purpose	of	agriculture	as	defined:	

…	provided	that	either	during	the	months	of	June,	July,	August	and	September	of	each	
year	or	during	the	harvest	season	of	the	primary	crop	raised	on	land	of	the	owner	or	
lessee…	(emphasis	added)3	

It	continues:		

For	the	purposes	of	this	section,	the	term	''agriculture''	shall	be	as	defined	in	section	1A	
of	chapter	128,		

Here	is	that	definition:	

MGL,	Part	1,	Title	XIX,	Chapter	128,	Section	1A:	Farming,	agriculture,	farmer;	
definitions4	

Section	1A.	''Farming''	or	''agriculture''	shall	include	farming	in	all	of	its	branches	and	the	
cultivation	and	tillage	of	the	soil,	dairying,	the	production,	cultivation,	growing	and	
harvesting	of	any	agricultural,	aquacultural,	floricultural	or	horticultural	commodities,	

																																																								
3	https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVII/Chapter40a/Section3	
4	https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXIX/Chapter128/Section1A	
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the	growing	and	harvesting	of	forest	products	upon	forest	land,	the	raising	of	livestock	
including	horses,	the	keeping	of	horses	as	a	commercial	enterprise,	the	keeping	and	
raising	of	poultry,	swine,	cattle	and	other	domesticated	animals	used	for	food	purposes,	
bees,	fur-bearing	animals,	and	any	forestry	or	lumbering	operations,	performed	by	a	
farmer,	who	is	hereby	defined	as	one	engaged	in	agriculture	or	farming	as	herein	
defined,	or	on	a	farm	as	an	incident	to	or	in	conjunction	with	such	farming	operations,	
including	preparations	for	market,	delivery	to	storage	or	to	market	or	to	carriers	for	
transportation	to	market.	

Taken	as	a	whole	it	is	hard	to	see	how	Cultivate	qualifies	an	agricultural	enterprise.		Yet,	Town	
Counsel	states.	

I	have	not	identified	any	cases	where	outpatient	treatment/counselling	qualifies	as	
accessory	to	an	agricultural	use.	However,	if	this	component	of	the	proposed	use	is	so	
intertwined	with	farming	activities	that	it	is	indistinguishable	from	agriculture,	then	I	
believe	the	overall	proposed	use	qualifies	as	an	agricultural	use.	(emphasis	added)	

To	argue	that	counseling	services	constitute	an	agricultural	product	requires	a	stretch	of	logic	
that	we	feel	is	worthy	of	a	legal	challenge.		To	follow	Town	Counsel’s	advice	based	upon	what	
he	believes	case	law	would	find	seems	an	irresponsible	choice	of	action	given	the	immense	
implications	for	our	town’s	ability	to	regulate.		In	the	next	section,	we	present	the	type	of	
contrivances	that	might	ensue	to	bypass	the	zoning	regulations.			

All	this	evidence	supports	the	conclusion	that	Cultivate	Counseling	LLC	is	a	business,	and	not	an	
accessory	home	occupation	or	primarily	an	agricultural	enterprise.		Applying	the	legal	
arguments	presented	in	the	section	on	congregated	living,	it	is	not	discriminatory	to	apply	the	
Town’s	zoning	laws	to	401	Main	Street.		All	other	residents	must	follow	these	zoning	
requirements;	no	protected	group	is	targeted.			

In	summary,	Town	Counsel	did	not	directly	address	the	applicability	of	this	zoning	law	in	part	
we	believe	because	he	was	not	presented	full	and	complete	information.		We	ask	that	he	
reconsider	his	decision.		We	feel	that	Cultivate	Counseling	LLC	is	a	business	operating	in	a	
residentially	zoned	area.		We	feel	the	Town’s	bylaw	is	applicable	and	should	result	in	a	cease	
and	desist	order.			

	

Applicability	of	Town	Zoning	Bylaws	in	Regards	to	Agriculture/Business	Accessory.			

Town	and	state	law	provide	considerable	flexibility	to	agricultural	enterprises.		We	concur	in	
the	public	benefit	from	these	laws	so	long	as	the	work	is	truly	agriculture.		However,	as	seen	
with	the	previous	owners	of	401	Main	Street,	being	a	right-to-farm	community	is	not	carte	
blanche	to	do	anything.	Town	Counsel	focuses	heavily	on	the	agricultural	component	of	
Cultivate	Counseling’s	business.			
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As	argued	above,	we	feel	that	logic	dictates	that	this	is	a	counseling	business	with	agricultural	
and	industrial	activities	as	accessory,	allowing	application	of	our	zoning	laws	apply	regarding	
operation	of	a	business	in	a	residential	zone.		Now,	let’s	assume	the	opposite:	that	Cultivate	
Counseling	LLC	is	primarily	an	agricultural	enterprise.			

In	this	scenario,	the	counseling	and	industrial	businesses	are	an	“accessory	business”	to	the	
agriculture.		Our	town’s	zoning	laws	require	a	Special	Permit	for	accessory	business	to	
agriculture	in	a	residential	zone.		(Section	250-21E.)	To	our	knowledge,	Cultivate	Counseling	LLC	
has	not	applied	for	and	received	a	Special	Permit	from	the	Select	Board	–nor	even	inquired	
about	the	need.		Note	that	MGL	40a	Sec.	3	states	a	permit	is	not	required	to	engage	in	
agriculture	as	a	primary	purpose.		Accessory	businesses	have	no	such	protection.			

If	Cultivate	Counseling	LLC	does	apply	for	a	Special	Permit,	its	business	is	not	one	of	the	
allowable	accessory	businesses	enumerated	in	Section	250-21E,	nor	is	it	even	close	to	any	of	
the	allowable	uses.			

(a)	Retail	sales	of	farm	products,	crafts	and	similar	retail	products,	as	well	as	newspapers	
or	magazines,	including	serving	and	consumption	of	baked	goods	and	other	prepared	
foods	on	the	premises	during	hours	of	operation	as	defined	in	the	special	permit;	

(b)	Large	and	small	animal	veterinary	services;	

(c)	Hosting	or	staging	of	revenue-generating	events,	tours,	weddings,	and	functions	
which	are	appropriate	in	scale	to	the	premises	and	surrounding	residential	area,	
including	the	preparation	and	serving	of	food	and	beverages	for	such	events.	

(d)	Wireless	communication	facility(s),	as	defined	in	§	250-25…	

Most	importantly,	it	does	not	meet	the	criterion	laid	out	in	Section	250-21E	(4).		Note	the	
requirement	for	the	accessory	business:			

(d)	Total	annual	projected	sales	from	the	accessory	use	when	fully	operational	do	not	
exceed	total	sales	derived	from	agriculture,	horticulture,	floriculture,	or	viticulture;		

The	purpose	of	the	accessory	business	provisions	is	to	allow	farms	to	supplement	their	income	
but	the	restrictive	criteria	ensure	that	farms	are	truly	farms	and	that	the	agriculture	enterprise	
is	not	a	pretext	for	a	broader	business.			

Cultivate	says	in	a	letter	to	Town	Planner	it	will	generate	$9500	annually	from	agricultural	
operations.		(Appendix	F.		Other	numbers	are	provided	but	all	are	less	than	$10,000.)		Clearly,	
to	support	a	staff	of	nine	(per	their	websites)	and	the	expenses	of	the	facility	(mortgage,	taxes,	
insurance,	house	and	animal	maintenance),	revenue	from	the	counseling	business	must	be	far	
more	than	a	magnitude	greater	than	the	expected	revenue	of	the	agricultural	enterprise.			

In	a	draft	of	a	state	filing,	Clinic	Presurvey	for	Licensure,	Cultivate	Counseling	expects	75	
sessions	per	week	at	$30/session.		(Appendix	G	provides	similar	numbers.)		That	equates	to	
$117,000	per	year.		This	figure	does	not	include	expected	revenue	from	the	congregate	living.		
Total	pro	forma	revenue	for	the	non-agricultural	businesses	likely	exceeds	$200,000.	

Further,	it	is	questionable	that	Cultivate	can	meet	the	footprint	requirements:		
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(e)	Facilities	and	structures	constructed	for	the	accessory	use	are	compatible	with	other	
agricultural	facilities	on	the	property	in	function,	visually,	and	in	scale	such	that	the	total	
footprint	of	all	accessory	facilities	does	not	exceed	50%	of	the	footprint	of	all	
agricultural	facilities	on	the	property;	

There	are	only	two	ways	around	this	dilemma	of	which	is	the	primary	product.		One,	assert	that	
no	laws	can	restrict	what	Cultivate	Counseling	LLC	does.		This	is	refuted	by	the	above	stated	
case	law	by	Judge	Woodcock.		Towns	have	a	right	to	regulate.	

Two,	assert	that	counseling	services	are	not	accessory	to	but	are	an	agricultural	product.		As	
indicated	in	the	previous	section	Town	Counsel	indicates	he	believes	this	is	the	case	but	states	
no	legal	precedents.	This	point	is	refuted	by	previously	cited	Massachusetts	state	law	on	the	
definition	of	agriculture.		It	is	also	refuted	by	Cultivate	Counseling’s	communications	to	the	
town	where	it	clearly	views	its	agricultural	product	revenue	as	separate	from	its	counseling	
service	revenue.			

We	reiterate	a	critical	point:	to	argue	that	counseling	services	constitute	an	agricultural	product	
requires	an	immense	stretch	of	logic	that	we	feel	is	worthy	of	a	legal	challenge.			

What	are	the	ramifications	of	following	Town	Counsel’s	current	advice?		We	can	expect	other	
situations	where	an	accessory	business	is	claimed	as	agricultural	product.		Consider	these	
simple	examples:		

• The	farmer’s	hay	ride	now	becomes	an	agricultural	product	since	the	hay	is	from	the	
farm,	allowing	for	more	accessory	business.	

• Someone	buys	a	residential	property	and	converts	it	into	a	movie	studio.		As	film	
settings,	they	use	onsite	vegetable	fields,	vineyards,	and	farm	animals.		The	movie	
would	become	an	agricultural	product.	

To	follow	Town	Counsel’s	advice	based	upon	what	he	believes	case	law	would	find	seems	an	
irresponsible	choice	of	action	given	the	implications.		The	section	of	the	bylaws	regarding	
businesses	accessory	to	an	agricultural	enterprise	may	be	effectively	void	due	to	the	
established	precedent.		The	Town	would	have	difficulty	challenging	a	similar	circumstance	in	
the	future.		The	Town	can	and	should	apply	this	zoning	law	to	the	business	at	401	Main	Street	
resulting	in	a	cease	and	desist	order.		

	

Conclusion	

The	businesses	at	401	Main	Street,	a	residentially	zoned	property:	

• Have	a	congregate	living	situation	
• Are	not	a	home	occupation	accessory	to	a	home	occupation	
• Will	have	accessory	business	revenue	far	exceeding	agricultural	revenue	
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Each	is	in	violation	of	town	zoning	bylaws	for	residential	property.		We	respectfully	ask	the	
Town	Counsel	to	reconsider	his	recommendation	and	the	Zoning	Board	of	Appeals	to	exercise	
its	right	and	its	responsibility	to	apply	our	zoning	laws	in	an	even	and	non-discriminatory	
manner,	voiding	permit	BP-2016-0166	and	disallowing	the	businesses	to	operate	at	401	Main	
Street.			
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Appendix	A	

JOINT	STATEMENT	OF	THE	DEPARTMENT	OF	JUSTICE	AND	THE	DEPARTMENT	OF	HOUSING	
AND	URBAN	DEVELOPMENT	

https://www.justice.gov/crt/joint-statement-department-justice-and-department-housing-and-
urban-development-1	

Since	the	federal	Fair	Housing	Act	("the	Act")	was	amended	by	Congress	in	1988	to	add	
protections	for	persons	with	disabilities	and	families	with	children,	there	has	been	a	great	deal	
of	litigation	concerning	the	Act's	effect	on	the	ability	of	local	governments	to	exercise	control	
over	group	living	arrangements,	particularly	for	persons	with	disabilities.	The	Department	of	
Justice	has	taken	an	active	part	in	much	of	this	litigation,	often	following	referral	of	a	matter	by	
the	Department	of	Housing	and	Urban	Development	("HUD").	This	joint	statement	provides	an	
overview	of	the	Fair	Housing	Act's	requirements	in	this	area.	Specific	topics	are	addressed	in	
more	depth	in	the	attached	Questions	and	Answers.	

The	Fair	Housing	Act	prohibits	a	broad	range	of	practices	that	discriminate	against	individuals	
on	the	basis	of	race,	color,	religion,	sex,	national	origin,	familial	status,	and	disability.	(1)	The	
Act	does	not	pre-empt	local	zoning	laws.	However,	the	Act	applies	to	municipalities	and	other	
local	government	entities	and	prohibits	them	from	making	zoning	or	land	use	decisions	or	
implementing	land	use	policies	that	exclude	or	otherwise	discriminate	against	protected	
persons,	including	individuals	with	disabilities.	(emphasis	added)	

The	Fair	Housing	Act	makes	it	unlawful	--	

• To	utilize	land	use	policies	or	actions	that	treat	groups	of	persons	with	disabilities	less	
favorably	than	groups	of	non-disabled	persons.	An	example	would	be	an	ordinance	
prohibiting	housing	for	persons	with	disabilities	or	a	specific	type	of	disability,	such	as	
mental	illness,	from	locating	in	a	particular	area,	while	allowing	other	groups	of	
unrelated	individuals	to	live	together	in	that	area.	(emphasis	added)	

• To	take	action	against,	or	deny	a	permit,	for	a	home	because	of	the	disability	of	
individuals	who	live	or	would	live	there.	An	example	would	be	denying	a	building	permit	
for	a	home	because	it	was	intended	to	provide	housing	for	persons	with	mental	
retardation.	

• To	refuse	to	make	reasonable	accommodations	in	land	use	and	zoning	policies	and	
procedures	where	such	accommodations	may	be	necessary	to	afford	persons	or	groups	
of	persons	with	disabilities	an	equal	opportunity	to	use	and	enjoy	housing.	

• What	constitutes	a	reasonable	accommodation	is	a	case-by-case	determination.	

• Not	all	requested	modifications	of	rules	or	policies	are	reasonable.	If	a	requested	
modification	imposes	an	undue	financial	or	administrative	burden	on	a	local	
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government,	or	if	a	modification	creates	a	fundamental	alteration	in	a	local	
government's	land	use	and	zoning	scheme,	it	is	not	a	"reasonable"	accommodation.	

The	disability	discrimination	provisions	of	the	Fair	Housing	Act	do	not	extend	to	persons	who	
claim	to	be	disabled	solely	on	the	basis	of	having	been	adjudicated	a	juvenile	delinquent,	having	
a	criminal	record,	or	being	a	sex	offender.	Furthermore,	the	Fair	Housing	Act	does	not	protect	
persons	who	currently	use	illegal	drugs,	persons	who	have	been	convicted	of	the	manufacture	
or	sale	of	illegal	drugs,	or	persons	with	or	without	disabilities	who	present	a	direct	threat	to	the	
persons	or	property	of	others.	
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Appendix	B	
Website	Copy	John	Sawyer’s	Mill	and	for	Cultivate	Counseling	LLC	

All	screen	shots	taken	between	November	17	and	22,	2016	
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Appendix	C	
Town	Counsel	Statement	October	14,	2016	

	
	 	

 

 

From:	Falk,	Brian	R.	[mailto:bfalk@MirickOConnell.com]		

Sent:	Friday,	October	14,	2016	10:09	AM	

To:	'Erica	Uriarte'	<townplanner@townofbolton.com>	

Cc:	'Don	Lowe'	<townadministrator@townofbolton.com>;	

msauvageau@lunenburgonline.com;	Gibbons,	Robert	B.	

<rgibbons@mirickoconnell.com>	

Subject:	RE:	Town	Counsel	Determination	-	Cultivate	Counseling	at	401	Main	

St	

		

 	
Hi	Erica,	

		

As	we	discussed	yesterday,	based	upon	the	information	you	provided,	I	

believe	the	proposed	congregate	living/treatment	use	is	governed	and	

protected	by	the	Fair	Housing	Act,	the	Americans	with	Disabilities	Act,	and	

potentially	the	federal	Rehabilitation	Act.	In	addition,	the	use	likely	benefits	

from	the	protections	for	disabled	persons	set	forth	in	the	Dover	

Amendment.	Further,	it	appears	that	the	proposed	farming	use	may	benefit	

from	the	agricultural	exemption	set	forth	in	M.G.L.	c.	40A,	Sec.	3.	

		

However,	the	outpatient	treatment	component	of	the	use	is	not	clearly	

covered	by	the	educational	exemption	set	forth	in	the	Dover	Amendment.	

Such	a	use	must	be	predominantly	educational.	Although	nontraditional	

treatment	programs	often	qualify	under	the	educational	exemption,	the	

land	hosting	this	use	must	be	owned	or	leased	by	“a	nonprofit	educational	

corporation”	under	the	Dover	Amendment.	Cultivate	Counselling,	LLC	is	a	

not	organized	as	a	nonprofit	corporation.	I	have	not	identified	any	case	law	

conferring	“nonprofit	educational	corporation”	status	on	an	LLC	for	

purposes	of	the	Dover	Amendment.	

		

Ultimately,	the	applicant	should	provide	more	information	about	the	

outpatient	use	and	its	educational	purposes,	and	reevaluate	its	

organizational	structure,	if	it	seeks	protection	under	the	Dover	

Amendment’s	educational	exemption.	
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Appendix	D	
Town	Counsel	Statement	October	14,	2016	

	

From:	Falk,	Brian	R.	[mailto:bfalk@MirickOConnell.com]		
Sent:	Thursday,	November	03,	2016	9:48	AM	
To:	Erica	Uriarte	<townplanner@townoQolton.com>;	
'msauvageau@lunenburgonline.com'	<msauvageau@lunenburgonline.com>	
Cc:	'Don	Lowe'	<townadministrator@townoQolton.com>;	Gibbons,	Robert	
B.	<rgibbons@mirickoconnell.com>	
Subject:	RE:	FW:	Agricultural	Use	401	Main	Street	
		
 	
Erica	and	Mike,	
		
Based	upon	the	informa[on	provided	by	Adam	Lapin,	it	appears	that	the	use	
proposed	by	Cul[vate	Counselling	qualifies	as	an	agricultural	use	and	is	
therefore	eligible	to	commence	opera[ons	at	401	Main	Street,	assuming	
compliance	with	any	necessary	building	permits	or	other	approvals.	
		
As	you	know,	agricultural	uses	are	allowed	in	all	Bolton	zoning	districts	as	of	
right,	and	are	not	subject	to	Site	Plan	Review.	In	addi[on,	the	agricultural	
exemp[on	under	M.G.L.	c.	40A,	Sec.	3	provides	that	a	zoning	bylaw	shall	not	
"unreasonably	regulate,	or	require	a	special	permit	for	the	use	of	land	for	
the	primary	purpose	of	commercial	agriculture..."	Parcels	with	at	least	two	
acres	in	an	area	zoned	for	agriculture	benefit	from	this	exemp[on.	
		
Under	M.G.L.	c.	40A,	Sec.	3,	the	land	in	ques[on	must	be	used	"for	the	
primary	purposes	of	commercial	agriculture."	Based	upon	the	informa[on	
provided	by	Mr.	Lapin,	the	property	(which	exceeds	7	acres)	will	be	used	for	
various	agricultural	ac[vi[es	in	order	to	produce	agricultural	products	for	
sale,	with	a	group	home	occupying	an	exis[ng	residen[al	structure	on	the	
property,	and	a	new	modular	building	installed	for	processing	agricultural	
products	and	office/administra[ve	space	related	to	the	agricultural	
opera[on.	Clients	undergoing	outpa[ent	mental	health	counselling/
treatment	will	carry	out	agricultural	work	along	with	Cul[vate	Counselling’s	
staff.	
		
Massachuseks	courts	have	held	that	a	residen[al	use	concurrent	with	an	
agricultural	use	does	not	defeat	the	“primary	purpose”	requirement	under	
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M.G.L.	c.	40A,	Sec.	3.	Further,	courts	have	held	that	uses	accessory	or	
incidental	to	a	principal	agricultural	use	benefit	from	the	agricultural	
exempCon,	including	offices	connected	to	a	farm	which	are	necessary	for	the	
agricultural	operaCon.	
		
I	have	not	idenCfied	any	cases	where	outpaCent	treatment/counselling	
qualifies	as	accessory	to	an	agricultural	use.	However,	if	this	component	of	
the	proposed	use	is	so	intertwined	with	farming	acCviCes	that	it	is	
indisCnguishable	from	agriculture,	then	I	believe	the	overall	proposed	use	
qualifies	as	an	agricultural	use.	
		
Based	upon	the	foregoing,	it	appears	that	CulCvate	Counselling’s	proposed	
operaCon	qualifies	as	an	agricultural	use.	Please	note	that	this	interpretaCon	
relies	on	the	informaCon	I	have	received	to	date.	If	the	actual	use	of	the	
property	includes	addiConal	uses	(classrooms,	counselling	rooms,	or	other	
components	not	clearly	related	or	necessary	to	agricultural	operaCons),	then	
the	Town	may	need	to	reexamine	whether	CulCvate	Counselling’s	use	has	a	
“primary	purpose”	of	commercial	agriculture.	
		
As	noted	previously,	relying	on	the	Dover	Amendment’s	educaConal	use	
exempCon	for	other	aspects	of	CulCvate	Counselling’s	operaCon	may	be	
problemaCc	if	CulCvate	Counselling	is	not	organized	as	a	“non-profit	
educaConal	corporaCon.”	
		
Please	let	me	know	if	you	have	any	addiConal	quesCons.	
		
Thanks,	
Brian	
	  

� 	
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Appendix	E-1	
Permit	Filings	with	Town	
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Appendix	E-2	
Permit	Filings	with	Town	
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Appendix	E-3	
Permit	Filings	with	Town	
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Appendix	E-4	
Permit	Filings	with	Town	
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Appendix	E-5	
Permit	Filings	with	Town	
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Appendix	E-6	
Permit	Filings	with	Town	
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Appendix	E-7	
Permit	Filings	with	Town	
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Appendix	F	
Letter	to	Town	Planner,	October	19,	2016	

	
From:	Cultivate	Admin	[mailto:info@cultivatecounselingcenter.com]	
Sent:	Wednesday,	October	19,	2016	10:30	AM	
To:	Erica	Uriarte	<townplanner@townofbolton.com>	
Cc:	Deb	Madera	<deb@cultivatecounselingcenter.com>	
Subject:	Agricultural	Use	
	
Erica,	
	
Thank	you	for	your	time	today	and	for	helping	us	navigate	the	process	as	we	are	a	unique	sort	of	
business.	Regarding	the	agricultural	use,	the	proposed	building	is	central	to	our	operations	and	
necessary	for	agricultural	use.	If	our	work	did	not	center	on	agriculture	we	would	exist	in	a	
traditional	office	space,	not	a	working	farm.	We	work	with	our	counseling	clients	to	process	goat	
milk	into	soap	and	lotion	and	require	a	clean,	climate	controlled,	sanitary	environment	to	do	so,	an	
environment	which	is	provided	by	the	proposed	building.	Additionally,	we	process	our	sheep’s	wool	
and	utilize	the	space	for	spinning,	dying,	and	processing	wool	to	bring	to	market.	The	dying	process	
requires	specific	conditions	which	are	only	achieved	in	a	controlled	environment.	We	also	intend	to	
use	the	space	for	planning,	marketing,	and	distributing	goods	from	the	farm	to	prepare	them	for	
market.	We	need	this	building	in	order	to	operate	our	agri-business.	We	do	work	with	clients	from	a	
mental	health	perspective,	but	the	work	is	all	agriculturally	based	and	requires	this	building	for	our	
agricultural	operations.	
	
Furthermore,	we	intend	to	produce	goods	in	the	following	value	annually:	
	
Goat	Soap:																														$3,000	
	
Goat	Milk	Lotion								$2,000	
	
Wool	Product:																									$	2,500	
	
Sale	of	goat	kids:								$2,000	
	
If	you	have	any	further	questions	please	feel	free	to	ask.	
	
Andrew	Lapin,	M.S.,	M.A.	
	
Owner,	Cultivate	Counseling	Center	
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Appendix	G	
Letter	to	Town	Planner,	August	4,	2016	

	

	


